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QUESTIONS PRESENTED 


In the opinion of sppellant the following questions are pre- 


(1) In a prosecution of eppellant for taking monies 
from one Margaret Kreutler on February 25, 1961, in 
return for furnishing her a place for prostitution, - 
was it not error to allow the jury to consider re-~- 
peated lurid evidence as to a "raid" on appellant's 
home and an arrest of appellant on June 10, 1960, 

for running a disorderly house, as well as other tes- 
timony indicating appellant had taken monies on dates 
other than those specified in the indictment from fe- 
males other than Miss Kreutler for purposes of fur- 


nishing them a place for prosecution? 


(2) Where the Government sought and elicited evi- 
dence to show that appellant, in addition to commit- 
ting the offense on the date alleged, had also committed 


similar but separate offenses on various other dates, 


appellant not contesting the evidence as to such 


| 
other offenses, but denying that she had committed the | 
| 


offense alleged, was it not error to allow the case to | 


be submitted to the jury without a clear instruction _ 
that the jury must confine its deliberations to whether 
appellant committed the offense alleged on the date 


alleged? 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,138 


NORMA WISNICK, APPELLANT 
v- 


UNITED STATES OF AMERICA, APPELLEE 


JURISDICTIONAL STATEMENT 


Appellant was indicted for, inter qic &@ violation of Section 


2712 of Title 22 of the District of Columbia Code (1961 Baition) ) 


was convicted on June 10, 1961, and was thereafter sentenced. -Ap- 
pellant filed a Motion for New Trial which was denied, and there- 
upon filed 2 Notice of Appear! and requested leave to appeal in 
forma pauperis, the undersigned being appointed by this Honorable 
Court on July 18,| 1961, to submit a memorandum in support thereof. 
On May 2, 19€2, this Honorable Court allowed appellant to proceed 


in forma pauperis. 


1/ Althougi so designated the Notice of Appeal was inadvertently 
not printed. in the Joint Annendix. 


This Honorable Court has jurisdiction of this matter pursuant 


to the provisions of Section 1291 of Title 28, United States Code. 


STATEMENT OF THE CASE 


Appellant and her son, Charles 0. Clarke, were indicted in a 
joint indictment containing Four Counts, filed March 28, 1961. Counts 
Two and Three involved appellant's son and are not here in issue. 
Count One cherged: | 


"On or abouts May 3, 1960, within the District of 
Columbia, Norma Wisnick knowingly transported and 
caused to be transported in interstate commerce 
from the State of Virginie tc the District of 
Columbie, Edna DeLarie, for the purposes of prosti- 
tution, debauchery end other immoral purposes." 
(J.A.1). 

| 

This count was dismissed at the close of the Government’s case 


(J.A.13). 

Cowit Four, which is here in issue, charged: 

"On or ebout February 25, 1961, within the District of 

Columbia, Norme Wisnicx knowingly’ did accept, receive, 

levy ani eppropriate $15.00 in money from the proceeds 

and earnings cf Margaret Kreutler, @ female engaged in 

prostitution, without consideration other than the 

furnishing cf a place of prostitution” (J -A.2). 

On May 8 end 9, 1961, @ joint trial of eppellent and her son 
was hela in the United Stetes District Court for the District of 
Columbia, Criminal Division, Judge Jackson presiding. The Government 
characterized its purported case in its opening statement to the jury 


in part as folicrs: 
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"And, finslly in the fourth count of this indictment, 
the grand jury alleged that on or about February 25th, 
1961, within the District of Columbia, that Norma 
Wisnict: did knowingly accept, receive, levy and appro- 
priate $15.00 in money from the proceeds and earnings 
of Marzx.cet Kreutler, 2 female engaged in prostitution, 
without consideration other than the furnishing of a 
place for prostitution. 


"In sumrort of the averments in that count of the in- 
dictment tre Government expects to prove to you beyond 
@ reasonable doubt that on February 25th, 1961, the 
witness Margaret Kreutler engaged in acts of sexual 
intercourse with three different males and she re- 
ceived S1.0.00 from each one of these men and thet she 
gave hel? of that money -- that is, $15.00 -- to 
Norms Wisnick and the only consideration for this was 
the fect that Norma Wisnick furnished the place, that 
is, tne hcuse of prostituticn, where Kreutler could 
engage in her illicit activity” (J.A. 2). (Underscor- 
ied). 


ing suppl 

The Covermment's first witness, Miss DeLarie, was called and 
interrogated <4 length to the effect that in May and June of 1960, 
she had an 2rrengement with petitioner whereby petitioner would and 


did get one half of her earnings as a prostitute in return for pro- 


viding her (i.c., ‘Miss DeLarie) with a place to "work" (J.A. 4). 


Petitionez's counsel objected to all such testimony unless it re- 
lated to May 3, 1960, the date charged in Count 1 of the indictment 
(J.A. 5). ‘ais objection was overruled (J.A. 5). 

The Government then asked Miss DeLarie whether a Vietnamese 
boy, Ky Van Trou, was present on the premises on a day in June when 
she was "arrested" while at appellant's house, and she replied that 
he was and thet she had arranged to "go to bea" with him (J.A. 5). 

The Government then called Mr. Tran, who testified that there 


was @ "raid" von appellant's “house” on June 10, 1960, that he had 


been there and wes to have had relations with Miss DeLarie, and that 
appellant seemed to be in charge (J.A. 6-7). Appellant's oonwell 
again objected, pointing out thet appellant was not indicted for any 
offense on that date (J.A. 7). ‘The Court overruled this objection 
(J.A. 7). | 
Subsequently, the Government argued that the purpose of this 


line of testimony was to show that Miss DeLerie was engaged in pro- 


stitution, and thus was relevant to Count 1 (FA ao. Appellant's 


counsel then secured a continuing objection to all of the testimony 
relating to the "raid" of June 10, 1960 (J.A. 8). | 

Later the Government called Donald Lawton, M.P.D. Vice ‘Squad, 
who, over the objection of appellant's counsel, wes permitted |to 
testify as to the "raid" of June 10, 1960, going into vivid detail 
as to the activities in appellant's establishment on that aate 
_+zzqepies, adding thet the police had gone there with @ warrant for 
appellant's arrest (J-A. 11). Appellant's trial counsel again eb- 
jected (J.A. 11). 

Miss Kreutler was called by the Government and testified in 
pert, as follows: 

"Q, Was that on February 15? | 

"A. That was February 15, 1961, Wednesday night (Tr. 39). 


"9, And how many prostitution dates did you fill that 
night? 


Two. (Tr. 45) 


= GC 
"Q. How, how many dates had you filled on that day, 
February 25, 1961? 


"A, Three dates which was $10.00 a day ... three dates, 
I mean, at $10.00 a date. 


"Q. And you had charged $30.00? 

"A. Yes, sir. 

"Q. And you had given some of the money to Norma? 

"a, I had given the whole $30.00 to Norma. 

"Q, And you were to get back $15.00 on your half? 

"A. Helf of whatever I made that nigkt. 

"Q. Now was the arrangement that she would furnish 
this place there for you to do this work in re- 


turn for 50 per cent that you would give her? 


"A. Yes, sir. n2/ 


Appellert admitted that she had taken money from girls other 


ra) 
than Miss Kreutler (fr. 162-163)2/ and from Miss Kreutler on febru- 


ery 15, 1961 (Tr. 172-173) but denied that she had teken $15.00 from 
Miss Kreutler on February 25, 1961, noting: 


"Q. Now, on February 2Sth, 1961, your place was 
raided again? 


"A. Yes. 


And Kreutler had been working for you that day, 
hedn't she? 


Not that day. 
Well, she was there, wasn't she? 


She was there but the first time the men come 
in, the three men come in and one man went in 


2/ Inedvertently, the above testimony was not printed in the Joint 
Appendix. TTL CCC LIL et Oa eee rae bropendi +--+ GacRned 
hereto. 


Jai 


the room with Peggy, and then the cops busted 
the door in and she hadn't seen anybody that 
day. 


"9. As a matter of fact, she filled three dates, 
haan't she? 


"A, Not that day (J.A. 14). 

Appellent claimed that the $15.00 allegedly teken from Miss 
Kreutler on February 25, the date charged in the indictment, had 
been given to her by Miss Kreutler purely to hold for safekeeping 
(J.-A. 13-14). 

At the conclusion of the Government's case Count One was dis- 
missed. No motion was made by appellant's trial counsel to strike 
any of the evicence relating thereto nor was any such evidence struck. 

In his closing argument Counsel for the Government recognized 
that, appellant, by admitting that she had taken money from various 
females including Miss Kreutler on dates other than that alleged, 


and denying the charge stated in the indictment was trying td impress 


the jury with her truthfulness. Thus Mr. Flammery then stated: 


"She nevertheless seems to take the position that as 

far as this $15.00 is concerned, that she didn't ac- | 

cept thet from Kreutler, that she might have done a 

lot of other things, but she didn't do this as alleged 

in the remaining count (Count Four) of the indictment” 

(J.A. 16). ees 

The trial judge after giving the jury the customary instruc- 
tions on presumption of innocence, reasonable doubt, direct and 
circumstantial evidence and the duty of the jury, read the indict- 
ment to the jury omitting Count One and specifically instructed the 


jury with regard to Count Four as follows: 
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"Count 4 of this indictment charges the defendant 
Norma Wisnick with the offense of running a home 
of prostitution. The pertinent pert of Title 22, 
Section 2712, of the District of Columbia Code is 
as follows: 


"tiny person who within the District of 
Columbia knowingly shall accept, receive, 
levy or appropriate any money or other velu- 
eble thing without consideration other than 
the furnishing of a place for prostitution 
from the proceeds or earnings of any female 
shell be punished as the law provides.’ 


"The essential elements of that offense, which must 
be establisned by the Government beyond & reasonable 
doubt, are: 


*(,) That the defendant Norma Wisnick received 
money. 


"(2) ‘That such money was received solely in 
consideration of the furnishing of @ 
place for prostitution. 


"(3) ‘That the money received by the defendant 
Wisnick was out of the proceeds or earn- 
ings of the female in prostitution. 


"The lst element of that offense, that the defendant 
Norm: Wisnick received money is self-explanatory. 
The aucunt of money received is immaterial. 


"The 26 element, that such money received by the de- 
fendant was received solely in consideration of a 
furnisaing of a place of prostitution is self- 


expleneiory. 


"The 3a element, that the money received by the de~- 
fendant was out of proceeds or earnings of a female 
engegee in prostitution, it is not necessary that 
you find the female actually earned the money by 
engeging in sexual intercourse, but merely that the 
Government proved the money received by the defend- 
ant Wisnick was paid by Margaret Kreutler as a con- 
sideretion for prostitution. 


"In order for you to find the defendant Norma Wisnick 
guilty of running a home of prostitution under Count 4, 


you must find that the Government has proved beyond a | 
reasonable doubt the aforementioned elements of that 


rticular crime.” (J-A. 23-25). (Underscoring 
supplied). 


The Judge then called counsel to the bench, whereupon appel- 


Jant's trial counsel excepted to the Court's charge regarding) Count 
Four, as follows: 


"In charging the jury as to Count 4 of the indictment, | 
which is the receiving of the money count, Your Honor | 
mentioned that this was a charge involving running @ 
house of prostitution. Now the defendant is not 
charged with running a house of prostitution in this 
indictment. She was merely charged with receiving 
this money, and the jury may be confused into think- 
ing this, if they find-- 


"THE COURT: I fail to see how she could fail to have ; 
& house of prostitution when she takes money from 4 
prostitute merely by furnishing a room for it. You 
can make any objection you want. (Underscoring sup- 
plied). 


"MR. GARBER: I except to it because I don't see 
that the charge is running a house of prostitution. 
It is immaterial whether she was running 2 nouse of 
prostitution or not as far as Count 4 is concerned. 
The jury may be led to believe that if they find 
she was running a house of prostitution they could 
convict her." (J.A. 25) 


STATUTE INVOLVED 


“any person who, within the District of Columbia, 
knowingly, shall accept, receive, levy, or appro- 
priate any money or other valuable thing, with- 
out consideration other than the furnishing of a 
place for prostitution or the servicing of a 
place for prostitution, from the proceeds or earn- 
ings of any female engaged in prostitution shall 
be guilty of a felony and, upon conviction, shall 
be punished by imprisonment for not more than five 
yeers and by a fine of not more than $1,000." 
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STATEMENT OF POTTS 


1. Where! appellant had been indicted for accepting $15.00 from 
the earnings of Margaret Kreutler on February 25, 1961, in return for 
furnishing Miss Kreutler e place for prostitution, it was error to al- 
low the prosecution, over the objection of appellant's trial counsel, 
to esteblish that appellant's house had been "raided" on June 1¢, 
1960, for running a disorderly house and appellant thereupon arrested 


for that misdemearor. 


(a) it was error to ailow testimony to be received tend- 


ing to establish that appellant had received monies from vari- 

ous women, including but not limited to Miss Kreutler, on dates 

other than thet alleged in the indictment, there being also 
direct testimony that appellant had received money from Miss 

Kreutler on the date charged. 

2. After having allowed the introduction of evidence showing 
that appellant hed been raided on June 10, 1960, for running a house 
of prostitution and accepted monies from various females including, 
but not limited to Miss Kreutler, on dates other than that alleged 
in the indictment it was error for the trial judge to feil to clearly 
instruct the jury that to convict appellant it must find thet appellent 
on February 25, 1961, took sums of money from Miss Kreutler in return 
for furnishing a place of prostitution. 

(a) It was error to instruct the jury that appellant 
was on trial for "running a house of prostitution,” without 


reference to dates. 


| 
In the instant triel there was no need for the lurid testi- 
mony 8s to the "raid" of June 10, 1960; such testimony served only 
to inflame the jury. Accordingly it was reversible error to allow 
its introduction. Frank v. United Stetes (C.A.D.C. 1956) 104 ves. 
App. D.C. 364, at 386, 262 F.2a 695, at 697). ! 


(b) 
It was error to allow the introduction of repeated evidence 


showing that appellant had accepted monies from females other then 
Miss Kreutler on dates other than that stated in the indictment, par- 
ticularly where, as here, there was direct evidence that appellant 
had accepted monies from Miss Kreutler on the date charged. Th son 
v. United States (C.A.D.C. 1908) 30 App. D.C. 352 /holding it to be 
reversible error to allow evidence of @ prior abortion in a subsequent 
abortion triel/; United States v. James (2 Cir. 1953) 208 F. 24 12h 
[holding that the admission of evidence of a prior arrest for le simi- 
lar offense (narcotics) constituted reversible error/. The only effect 
of this presentation was to put appellant on trial for crimes jnot 
charged. See Lovely v. Parker (4 Cir. 1948) 169 Fed 386. 


II 
(a) 


Where an indictment lays a particular offense at a particu- 
Jar date, there being a conflict of evidence as to the offense alleged, 
| 
and there is also evidence introduced showing that the defendant com- 


mitted other separate but similar offenses at other proximate dates 


said other offenses not being responded to, it is incumbent upon the 


tee 


trial judge to clearly instruct the jury that, to convict, they must 
find the defendant guilty of the offense charged: Hamilton v. State 
(Sup. Ct. Fle. 1937) 129 Fla. 219, 176 So. 89, 112 A.L.R. 1013; 
Denham v. State (Ala. 1922) 93 So. 43, 18 Ala. App. 46h. 

(b) 


An accused is entitled to an explicit and correct instruction 


of the law, U.S. v. Negro (2nd Cir. 1947) 16+ Fea 168; thus where the 


crime charged was taking money from the proceeds or earnings of e fe- 
male in sole consideration for furnishing a place for prostitution 
(Title 22, Section 2712, District of Columbia Code, 1961 Ed.), it was 
reversible error for the triel court to instruct the jury that the 


indictment charged the "running of a home of prostitution. 4 


ARGUMENT 


I 
(a) The testimony relating to the "raid" of June 10, 1960, 


admitted over objection of defense counsel, was neither necessary 
nor important. but served only to inflame the jury- 


As this Court stated in reversing the triel court in Frank v. 
United States (C.A.D.C. 1956) 104 U.S. App. D.C. 364, at 386, 262 
F. 2a 695, at 697: 

"Aythough sensational and shocking evidence may be 


relevant, it has an objectionable tendency to prejudice 
the jury. It is, therefore, incompetent unless the ex- 
t 


igencies of the proof made it necessary or importan 

that the case be proved that ." (Underscoring sup- 

plied). cree 

It is respectfully submitted that the "exigencies of the proof” 


in the instant case did not make it necessary or even proper to 
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introduce prolonged and sensational testimony as to the “raja” of ap- 
pellant's premises on June 10, 1960. Nothing in the maeenanie refers 
to or even suggests that date. Indeed that “raid” relates to a to- 
tally separate misdemeanor for which appellant was convicted (J.A. 14). 
The Government attempted to justify this inflammetory evidence 
by arguing that it was relevant to Count One by establishing thet 
Miss DeLarie was engaged in prostitution (J-A. 8). This aroun does 
not stand up under even the slightest scrutiny. For, the testinony of 
Miss DeLarie concerning her arrest during the "raja" of June 10 came 
well after she had admitted on the witness stand that she had worked 
as @ prostitute at appellant's premises prior to June 10, 1960 (J.A. 
4-5). It should be remembered that Count One related to an offense 


allegedly committed on Mey 3, 1960. Conceivably if Miss DeLarie had 


not earlier admitted that she hed worked as a prostitute prior to 


June 10 such testimony might have been material. Coming efter sich 
testimony, it was not even material. 

The testimony of Ky Van Tran which was summarily about the 
raid, cannot be justified at all under the Government's theory for, 
as before noted, Miss DeLarie admitted that she was engaged in 
prostitution prior to June 10, long before he even took the sleenece 
stand. ! 

The testimony of Officer Lawton not only repeated the itesti- 
mony of Miss DeLarie and Mr. Van Tran concerning the “reid” of 
June 10 but was even more prejudicial and inflammatory. He testi- 


fied in part: 
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What heppened after he knocked on the door? 
The door was opened part-way because there is 
@ night letch and chain type of thing, and 
Rinaldi said, "I have a warrant for Norma 
Wisnick,' and said he had a warrant for her 
arrest. 

Do you recognize Norma Wisnick here today? 
Yes. 


eee KE 


Did she say anything? 


She was yelling, 'The police, the police.’ 


All right. And then what happened? 


We pushed the door in and got in and went 
in+o the premises, in the different rooms in 
the premises. 


All right. What did you observe when you 
went in the premises? 


I went into the back bedroom where there was 
a girl named Edna DeLarie and @ Chinese man 
named Ky Van Tran. 


xX eK * 


All right. Now, then, what else did you ob- 
serve there that evening? 


Well, we observed there was another girl 
there end there was Norma and there were 
two other fellows. 


Now, then, did you also participate in @ raid 
on the same place on @ subsequent date, which 
would be February 25th, 1961? 


Yes. 


Now, then, did you see any other individuals 
there? 


Yes, there wes e girl in the rear bedroom, 
known to us as Peggy Hewitt. 
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"Q. Was she with someone? 


"a, She was with a gentleman -- his last name is | 
Hasan. I can't pronounce his name." (J.A. 9-11). 


Similerlythe testimony of Mr. Hassan and Mr. El-Gveri was ob- 


viously calculated solely to and undoubtedly did inflame the parry 
without contributing substantially to either of the crimes alleged 
in the indictment against appellant (J.A. 9). , 
Assuming arguendo, that the Government was correct in urging 
the testimony as to the raid of June 10 was admissible because of its 
relation to Count One, all pretext to allow consideration of the raid 
of June 10 evaporated when Count One was dismissed by the Trial 
Court. Nevertheless appellant was questioned as to her arrest on 


thet date for running a house of prostitution (J.A. 14). 


(b) It was error to allow the introduction of testimony in- 
dicating that eppellent, in addition to committing the crime alleged, 
committed similar prior crimes. i 


It is incumbent upon the Courts to scrupulously guard the 
rights of a defendant who takes the stand in his or her behalf. Thus 
in Thompson v. United States, supra, at pp. 360-363, this Court noted: 


".,..by taking the stand as a witness ... fz party/ 
is not thereby deprived of his rights as a party ... 


eX ** 


"Proof of the actual commission of the first 
Similar/ offense would not be admissible as furnish- 
ing evidence of motive in the perpetration of the one 
for which he was being tried. While such proof, or 
his admission of former verdicts might tend to dis- 
credit him as a witness in his own or in another's 
case, its chief and necessarily damaging effect was to 
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furnish the! jury ground for an inference that he was 
guilty of the offense on trial, from the fact that 
he had, in all probability, treated a like offense 
before." (at p. 361-2). 


EHR 
"We are of the opinion that reversible error 


was committed in overruling defendant's objections 
to this evidence." (at p. 362). 


Similarly there is no justification to allow repeated tesvi- 
mony from witnesses other than a defendant showing that the defendant 
had in the past committed offenses similar to that cherged. Indeed 


there is probably less justification for this practice. Thus Juige 


Parker in Lovely v. United States (4 Cir. 1948) 169 Fed 386 reversed 


the Trial Court's conviction, holding at p. 389: 


"In ordinary cases it is perfectly cleer that 
evidence of other crimes committed by the accused 
hes no such tendency [i-e. to show identity, motive, 
scheme or plan/ and is properly excluded as irrele- 
vant. 

XH HK 
"| . . In the case at bar for instance, not only 
was the trial prolonged by controversies foreign 
to the issue before the jury, but accused was 
called upon to defend another charge of rape, 
while his hands were full defending the charge 
contained in the indictment, and the jury wes 
necessarily given the impression, although his 
character had not been placed in issue, that he 
wes 2 bad man who had been guilty of other crimes 
and who might well be convicted on that account. - - 


w 


Manifestly the real basis for the testimony in the instant 
ease as to appellant's commission of similar crimes was but to pro- 


vide a basis for arguing that appellant wes undoubtedly guilty of 
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the crime charged since she committed similar crimes in the past. 
deed the Government argued as follows: 


"As a matter of fact, it's rather amazing in this 
case that the defendant Wisnick quite calmly and blandly 
took the stand and said yes, she did operate a house of. 
prostitution, which is somewhat surprising, end she, 
however, very clearly seems to want to veer awey from 
the allegations in the indictment admitting that she op- 
erated a house of prostitution and admitting that 
Kreutler did work for her during the period of Febru- - 
ary 10th, I believe she said, or February 11, 1961, to 
February 25th, 1961. 


"She nevertheless seems to take the position that 
as far as this $15.00 is concerned, she didn't accept — 
that from Kreutler, that she might have done a lot of 


other things but she didn’t do this as alleged in the 
remaining count in the indictment." (J.A. 16). 


Such clearly constituted error. Lovely v- United States, supra. 


It 
(a) The instructions of the Trial Court were so vague as to 


permit appellant to be convicted of a crime she was not indicted =or 
and thus constituted reversible error. 


It is manifest that the Government knew that its witness, Miss 
DeLarie, would testify that on various dates in Late Mey anc eary, 
June, 1960, petitioner took money from her in return for furnishing 
her a place for prostitution. Similarly, the Government must have 
known that Miss Kreutler would testify that she peid appellant sums 
of money on dates prior to February 25, 1961, for such purpose and 
accordingly elicited such evidence (see J.A. 3-5). It wes only after 


such testimony had been evoked that the Government esked Miss ‘Kreutler 


whether on February 25, 1961, she had given eppellant one helf of 


her earnings which Miss Kreutler affirmed (J.A. 8-9). 


Finally, after obtaining this testimony the Government sought 
and extracted. admissions from appellant that she had accepted money 


from Miss DeLarie, and from Miss Kreutler on dates prior to Febru- 


ary 25, 1961. In contrast thereto, there was & sharp conflict cf 


testimony between appellant and Miss Kreutler as to whether appellant 
had committed the crime alleged - appellant contending that the snonies 
given to her on February 25, 1961, by Miss Kreutler had nothing to do 
with furnishing 2 place for prostitution. 

Thus, there unfolded to the jury, as the Trial Court well 
knew, an inherently and highly dangerous situation whereby the jury's 
attention might be diverted from the specific crime charged (which 
was controverted) to other similar crimes, seemingly unrefuted. Un- 
der these circumstances it was incumbent upon the Trial Court to care- 
fully insticuct the jury that the sole issue before them was not whether 
appellant had committed similar crimes prior to February 25, 1961, 
but rather, whether on that date alleged appellant had taken monies 
from Miss Kreutler in return for furnishing a place for prostitution. 

The Trial Court, however, failed to so delineate the jury's 
task, but instead, charged in part: 

"Count 4 of this indictment charges the defendant 

Norma Wisnick with the offense of runing 2 home of 

prostitution. 

“The essential elements of that offense, which mst 

be established by the Government beyond & reasonable 

doubt, are: 


"1(1) That the defendant Norma Wisnick received 
moncy- 


ay ve) = 


"1(2) That such money was received solely in con- 
sideration of the furnishing of a place for prosti- 
tution. 


"1(3) That the money received by the defendant 
Wisnick was out of the proceeds or earnings of the | 
female engaged in prostitution. 


"tthe 34 element, that the money received by the de- | 
fendant was out of proceeds or earnings of a female | 
engaged in prostitution, it is not necessary that you | 
find the female actually earned the money by engaging © 
in sexnal intercourse, but merely that the Government — 
proved that the money received by the defendant 
Wisnick was paid by Margaret Kruetler as @ considera- | 
tion tor prostitution. 


"tT order for you to find the defendant Norma 
Wisnick guilty of running a home of prostitution 
under the Count k, you must find that the Government 


has proved beyond a reasonable doubt the aforemen- 
tioned elements of that particular crime.’ Tama (Jae 


33-24). 


Under this vague instruction the jury was not even required to 
decide whether appellant was telling the truth or whether Miss Kreutler 
| 


was telling the truth with regard to the exchange of money on Febru- 


ary 25, 1961. Indeed the jury could convict solely upon the ‘basis of 


Miss Kreutler's testimony that she gave money to appellant on Febru- 
ary 15 and eppellant's admission of such and similar prior transac- 


tions. In essence the indictment could be completely avoided and 
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appellant convicted of a crime not charged. 


3/ Appellant's Trial Counsel apparently excepted to the entire charge 
upon Count Four on the grounds that the jury might be confused as 
to the nature of the charge because of the vagueness of the Trial 
Court's use of the words House of Prostitution (J.-A. 25). Un- 
doubtedly this exception was intended to and did also cover the 
failure to limit the jury's attention to the offense charged in 
the indictment, particularly in view of counsel's prior continu- 
ing objections to matters occurring on dates not alleged in the 
indictment. In any event this Court can note, upon its own mo- 
tion, clear error. Simmons v. United States (C.A.D. 1953) 92 
U.S. App. D.C. 122, 206 F.2a 427. 
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An almost identical situation wes present 
(Alabama, 1922) 93 So. 43, 18 Ale. 


ed in Denham v. State 


App. 464. There the State charged 


defendant with selling whiskey on Sunday, December 22, 1918, in the 


middle of the afternoon. At trial evidence was admitted showing de- 


: ‘pot 
fendant had made Seles S88 in the afternoon and a2 the evening of 


that dete, the defendant denying he made any sales at all. The 


State requested and received instructions that the defendant could 


be convicted if the jury found he had made sales on either Sundey 


afternoon or evening. The defendant requested, but was denied an in- 


struction, that defendant could not be convicted unless the jury found 


he had made the sale charged, i-e., that of Sunday afternoon. 
jury" 


The 
S conviction was reversed by the appellate court which held 


that the defendant's Prayer should heve been granted and the State's 


prayer refused. The Court went on to note that while evidence of 


the evening ‘Sale might be admissible to corroborate the illegal sale 
complained of in the indictment, it was & separate offense which 
crime charged. 

Similarly in Hamilton y. State (Sup. 


89, 129 Fla. 219, 112 A.L.R. 1013, 


could not be Substituted for the 


Ct. Fla. 1937) 176 go. 
the Supreme Court reversed a 
conviction where it Wes questionable whether the jury had been con- 


fined to the crime alleged. 


In that case it was charged that defendant on ea Specific date 


had some eighteen articles of stolen Property in her Possession. 


At 
trial it was es 


tablished that defendant hag various, but not all of 


these articles 


in her Possession on three Separate dates including 
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the date charged. <A variance was claimed as tc time and maoner of 


proof, the defense constantly striving to get the State to elect which 
property on which date it was proceeding under. The objections and re- 
quests were denied, and a conviction was had. The Supreme Court of 
Florida reversed, holding that there was a variance as to tine, taat 
the State should have elected, and its failure to do so resulted in 
defendant being charged with distinct and separate crimes in the same 
count of the indictment. | 

It must be stressed that this Court is not here presented with 
the situation where the exact date of the crime alleged was not “mn 
conformity with the date proven, see e.g., Millec v. United States 


(C.A.D.C. 1927) 57 App. D.C. 228, 19 F.24 702; State v. Freidman 


(ed. 1947) 52 A24 416, 135 N.J. Law 419. Rather the situation here 


is one where there was evidence of two or more scparate crin In 


the former situation courts have generally held that the variance is 
harmless if the appellant had edequate notice thereof, whereas ir: 


the latter it is essential that the jury be confined to the crime 
| 
alleged. See e.g., Denham v. State, supra; Hamilton v. State, supra. 


For, @s wes steted in State v. Freidman (1947) 52 A2d 416, 135 N.d. 


Law 419: 


"It is of course fundamental that the accused 
cannot be lawfully convicted of a crime different 
from that presented to the Grand Jury" /citing 

Sing & Lee 110 A113, 94 N.J. Law 226/ at 52 A2a 417, 
135 N.d. Law 421. 
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An almost identical situation was presented in Denham v. State 
(Alabama, 1922) 93 So. 43, 18 Ala. App. 464. There the State charged 


defendant with selling whiskey on Sunday, December 22, 1918, in the 


middle of the afternoon. At trial evidence was admitted showing de- 
“pot 
fendent had made sales be™& in the afternoon and est the evening of 


that date, the defendant denying he made any sales at all. The 
State requested and received instructions that the defendant could 
be convicted if the jury found he had made sales on either Sundey 
afternoon or evening. The defendant requested, but was denied an in- 
struction, that defendant could not be convicted unless the jury found 
he had made the sale charged, i.e., that of Sunday afternoon. The 
jury's conviction was reversed by the appellate court which held 
that the defendant's prayer should heave been granted and the State's 
prayer refused. The Court went on to note that while evidence of 
the evening sale might be admissible to corroborate the illegal sale 
complained of in the indictment, it was a separate offense which 
could not be substituted for the crime charged. 

Similarly in Hamilton v. State (Sup. Ct. Fla. 1937) 176 So. 
89, 129 Fle. 219, 112 A.L.R. 1013, the Supreme Court reversed a& 
conviction where it was questionable whether the jury had been con- 
fined to the crime alleged. 

In that case it was charged that defendant on e specific date 
had some eighteen articles of stolen property in her possession. At 
trial it was established that defendant had various, but not all of 


these articles in her possession on three separate dates including 
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the date charged. A variance was claimed as tc time and manner of 
proof, the defense constantly striving to get the State to elect which 
property on which date it was proceeding under. The objections and re- 
quests were denied, and a conviction was had. The Supreme Court of 
Florida reversed, holding that there was @ variance as to tine, taat 
the State should have elected, and its failu:re to do so resulted in 
defendant being charged with distinct and separate crimes in the same 
count of the indictment. | 

It must be stressed that this Court is not here presented with 
the situation where the exact date of the crime alleged was aoe on 
conformity with the date proven, see e.g., Miller v. United States 
(C.A.D.C. 1927) 57 App. D.C. 228, 19 F.24 702; State v. Freidnen 
(N.J. 1947) 52 A@a 416, 135 N.J. Law 419. Rather the situation here 


is one where there was evidence of two or more scparate crizes.! In 


the former situation courts have generally held that the variance is 


harmless if the appellant had edequate notice thereof, whereas jir. 


the latter it is essential that the jury be confined to the crime 


alleged. See e.g., Denham v. State, supre; Hamilton v._State, supra. 


For, as was stated in State v. Freidman (1947) 52 A2d 416, 135 N.J. 
Law 419: 


"It is of course fundamental that the accused 
cannot be lawfully convicted of a crime different 
from thet presented to the Grand Jury" /citing 

Sing & Lee 110 A113, 94 N.J. Law 226/ at 52 A2a 417, 
135 N.J. Law 4el. 
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(b) ‘he Trial Court did not explicitly instruct the jury as 
to the crime alleged but erroneously informed jury on two occasions 


that the crime in issue was running a house of prostitution. 


As was stated in Thomas v. United States (6 Cir. 1945) 151 F. 


2a 183 at 187: 


"Appellant had a right for his own protection to know 
with certainty of the particular offense he had been 
found guilty. This wes a substantial right and is in- 
herent in our basic conception of criminal law and pro- 
cedure. It is clear enough that this right was not 
sefe-guarded by clear and specific instructions as to 
the offenses with which the appellant was charged." 


Here, the jury allowed to consider, and indeed, even to con- 
vict, for crimes not charged. Further, such was the vagary of the 
instruction that the jury was probably confused as to the crime in 
issue, for the Trial Court twice characterized the offense as that 
of “running a house of prostitution” and in the final bench conference 
made it cleer that it did not regard the distinction between accepting 
money and running & house as important. 

Thus the Court stated: 

"THE COURT: I fail to see how she could fail to 

have 2 house of prostitution when she takes money 

from a prostitute merely by furnishing @ room for 

it. You can make any objection you want.” 

The seriousness of the error is revealed when it is recalled 
that upon cross-examination the Government's counsel suggested: 

"Q. And, again you were convicted of operating @ 

disorderly house ... that is a house of prostitu- 

tion ... in June of 1960, isn't that right? 

"A. Yes." (J.-A. 14). 

Thus in the jury's mind there could hardly be a coherent dis- 


tinction between ‘running a disorderly house and taking money from & 
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female in sole consideration for furnishing her a place of prostitu- 


tion albeit that the former was a misdemeanor not in issue and the 
letter, the felony, charged. Under these conditions it is clear that 
the Trial Judge's instructions were so vague and inaccurate as to con- 
stitute reversible error; see e-g-, Thomas v. United States (6 Cir. 
1945) 151 F. 2a 183 [Wnerein defendant's conviction was reversed when 
the Trial Judge instructed first on a violation of the Espionage Act, 
the indictment charging a conspiracy to violate that Act; the appellate 
court holding the later instruction that the crime was "merely 5 con- 
spiracy” being insufficient/; Orloff v. United States (6 Cir. 1946) 
153 Fed 292 [wherein defendant's conviction was reversed because of 
the failure of the Trial Court to limit testimony concerning the com- 
mission of prior similar offenses to identification/ “ | 


CONCLUSION : 
For the reasons above stated it is respectfully submitted that 

the Trial Court committed prejudicial error and the instant cause 

should be reversed. 


Respectfully submitted, 


William E. Rollow | 
Court Appointed Counsel for Appellant 
| 


October 19, 1962 
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No. 17,138 


Norma Wisnick, Appellant, 
v. 


Unrrep States or America, Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Four counts of a five-count indictment filed in District 
Court on March 28, 1961, charged Charles O. Clarke and 
appellant, Norma Wisnick (Clarke’s mother) with federal 
and local offenses arising out of appellant’s operation of a 
house of prostitution. The fifth count charged appellant 
with possession of narcotics in violation of 33 D. C. Code 
402(a). 

Clarke and appellant entered pleas of not guilty and, 
represented by common retained counsel, were brought to 
trial together before a jury. On oral motion of the govern- 
ment, count five, the narcotics charge, was severed. No 
other motion for severance was made. 
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Evidence Relating to Count One 


Count one charged appellant with knowingly transporting 
Edna Delarie in interstate commerce on or about May 3, 
1960, for the purpose of prostitution. (18 U.S.C. 2421). 
Miss Delarie testified that she had a business arrangement 
with appellant whereby appellant engaged Miss Delarie 
to work as a prostitute at 1412 Chapin Street in the 
District of Columbia. The substance of the arrangement 
was that for each $10.00 charged for an act of prostitution, 
appellant would get $5.00 and Miss Delarie $5.00 
(Tr. 12-13). It was established that Miss Delarie lived 
in Virginia and commuted to appellant’s premises in 
Washington just about every day during the period she 
worked for appellant. To commute back and forth, she 
called cabs herself but paid for them with money furnished 
by appellant. (Tr. 10a-11, 22-24). Miss Delarie indicated 
she had difficulty keeping track of dates (Tr. 13-14) but 
she testified that she worked for appellant about a month 
and that she was sure that her employment terminated 
on the date of a raid, which other witnesses established 
to have taken place on June 10, 1960. (Tr. 14, 22, 29-34, 
88-91). The testimony of a police officer, a “‘eustomer’’, 
and Miss Delarie indicated that the premises at 1412 Chapin 
Street were devoted to prostitution on the day of the raid 
and at that time Miss Delarie was present and was engaged 
in prostitution (Tr. 13-14, 99-34, 88-91). 

At the close of the government’s case, appellant’s motion 
for a directed verdict of acquittal on count one was granted 
on the ground that the government failed to sustain its 
burden of proving that appellant facilitated Miss Delarie’s 
transportation (Tr. 122-125). No motion to strike the 
evidence relating to count one was made at trial by counsel 
for appellant. 


Evidence Relating to Counts Two and Three 


Count two charged Clarke with knowingly transporting 
Margaret Kreutler within the District on February 15, 
1961, for the purpose of prostitution (18 U.S.C. 2421). 
Count three charged Clarke with placing Margaret 
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Kreutler in appellant’s custody in a house of prostitution 
on February 15, 1961 (22 D.C. Code 2712). The evidence 
on these counts indicated that on the date charged, Clarke 
had transported Miss Kreutler from a bar in the District 
of Columbia to his mother’s house of prostitution and 
placed her there with the intent that Miss Kreutler engage 
in prostitution. 

Counts two and three were referred to the jury for 
determination and Clarke was convicted of both. His con- 
victions were affirmed in Clarke v. United States, D.C. 
Cir. No. 16,722, decided March 29, 1962. 


Evidence Relating to Count Four 


Count four charged appellant with accepting, on 
February 25, 1961, $15.00 from the proceeds and earnings 
of Margaret Kreutler, a female engaged in prostitution, 
without consideration other than the furnishing of a place 
of prostitution (22 D.C. Code 2712, entitled ‘‘Running a 
House of Prostitution’’). The testimony of four govern- 
ment witnesses (Tr. 46-47, 77-79, 85-86, 92-94) established 
that on February 25, 1961, the date of the second police 
raid, appellant was running a house of prostitution at 
1412 Chapin Street in the District of Columbia. These 
witnesses also testified that Kreutler was present at these 
premises at the time of the raid (Tr. 46-47, 78, 86, 93). 
Kreutler herself stated that she had performed three 
prostitution assignments on February 25th at $10.00 each, 
that she had given the whole $30.00 to appellant, and that 
therefore she was to get back $15.00 pursuant to their 
financial arrangement (Tr. 46-47). 

After the raid, appellant and Kreutler were taken to 
the police station where Kreutler told the police that 
appellant owed her $15.00, her half of her earnings from 
prostitution that day (Tr. 49-50, 100-101). Appellant, 
when confronted by Kreutler, admitted that she owed her 
$15.00, and tendered it to her in the presence of several 
police officers (Tr. 101). One of the officers testified that 
appellant admitted that this $15.00 was derived from 
Kreutler’s prostitution dates (Tr. 112). 
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On the stand, appellant admitted that the 50-50 split 
was her business arrangement with the prostitutes em- 
ployed by her (Tr. 163, 172). She further admitted that 
Kreutler worked for her from February 15, 1961 to 
February 25, 1961 (Tr. 174) and that during that time 
appellant appropriated half of Kreutler’s earnings from 
prostitution pursuant to their working agreement (Tr. 172). 
Appellant denied, however, that the $15.00 which passed 
from her to Kreutler at the police station was part of this 
arrangement. She defended on the narrow ground that 
Kreutler had filled no dates on the 25th, that Kreutler 
had given appellant the $15.00 to hold and that appellant 
merely returned the money on request. (Tr. 159-160, 
173-174). Count four was referred to the jury for deter- 
mination and a verdict of guilty was returned. On June 9, 
1961, appellant was sentenced to 20 to 60 months 
imprisonment. 


At the close of the evidence, the court correctly and 
exhaustively charged the jury on the erime for which 
appellant was indicted, its elements, the jury’s functions, 
the procedural safeguards controlling the jury’s delibera- 
tions, and the considerations which the jury might allowably 
bring to bear in evaluating the testimony. 


STATUTES AND RULE INVOLVED 
Title 18, U.S.C., § 2421 provides: 


Transportation generally. Whoever knowingly trans- 
ports in interstate or foreign commence, or in the 
District of Columbia or in any territory or Possession 
of the United States, any woman or girl for the 
purpose of prostitution or debauchery, or for any 
other immoral purpose, or with the intent and purpose 
to induce, entice, or compel such woman or girl to 
become a prostitute or to give herself up to debauchery, 
or to engage in any other immoral practice; or 

Whoever knowingly procures or obtains any ticket 
or tickets, or any form of transportation or evidence 
of the right thereto, to be used by any woman or girl 
in interstate or foreign commerce, or in the District 
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of Columbia or any Territory or Possession of the 
United States, in going to any place for the purpose 
of prostitution or debauchery, or for any other 
immoral purpose, or with the intent or purpose on 
the part of such person to induce, entice, or compel 
her to give herself up to the practice of prostitution, 
or to give herself up to debauchery, or any other 
immoral practice, whereby any such woman or girl 
shall be transported in interstate or foreign commerce, 
or in the District of Columbia or any Territory or 
Possession of the United States— 

Shall be fined not more than $5,000 or imprisoned not 
more than five years, or both. 


Title 22, D.C.C., § 2712 provides: 


Running house of prostitution — Penalty. Any 
person who, within the District of Columbia, know- 
ingly, shall accept, receive, levy, or appropriate any 
money or other valuable thing, without consideration 
other than the furnishing of a place for prostitution 
or the servicing of a place for prostitution, from the 
proceeds or earnings of any female engaged in 
prostitution shall be guilty of a felony and, upon con- 
viction, shall be punished by imprisonment for not 
more than five years and by a fine of not more than 
$1,000. 


Rule 30, Federal Rules of Criminal Procedure provides: 


Instructions. At the close of the evidence or at such 
earlier time during the trial as the court reasonably 
directs, any party may file written requests that the 
court instruct the jury on the law as set forth in the 
requests. At the same time copies of such requests 
shall be furnished to adverse parties. The court shall 
inform counsel of its proposed action upon the 
requests prior to their arguments to the jury, but the 
court shall instruct the jury after the arguments are 
completed. No party may assign as error any portion 
of the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. Opportunity shall be 
given to make the objection out of the hearing of the 


jury. 
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SUMMARY OF ARGUMENT 
L 


Evidence which was probative of and relevant to the 
offenses for which appellant was indicted was properly 
admitted at trial although the evidence tended to show the 
commission of other crimes. Both the offenses charged 
and the evidence adduced related to appellant’s operation 
of a house of prostitution at the same address over a period 
of nine or ten months. The evidence showed a common 
illegal scheme in these operations, established elements of 
the crimes for which appellant was on trial, and shed light 
on appellant’s illegal purpose. The trial court’s discretion 
to determine the admissibility of evidence which incidentally 
exposes other crimes should not be interfered with on 
appeal. 

The admission of that part of the challenged evidence 
which related to count one of the indictment could not 
result in prejudice to the appellant since the government 
suffered a directed verdict on that charge. The admission 
of the balance of the evidence in controversy resulted in no 


prejudice since the appellant took the stand at trial and 
frankly admitted its substance. 


II. 


The trial court adequately informed the jury of the date 
of the offense alleged in count four of the indictment, and 
since no request was made at trial for further emphasis 
of the date, any objection now comes too late. 

It was not reversible error for the judge below to refer 
to the crime charged as ‘‘running a house of prostitution”’ 
since the crime is so characterized and captioned in the 
District of Columbia Code. Moreover, the offense was 
properly defined to the jury in terms of all its requisite 
elements. 
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ARGUMENT 
L 


Evidence Which Was Relevant to and Probative of the Crimes 
Charged Was Properly Admitted at Trial Despite the Fact 
That Such Evidence May Have Incidentally Shown the 
Commission of Other Crimes 


Appellant challenges the evidence admitted at trial con- 
cerning the raid of June 10, 1960; she challenges the 
evidence which tended to establish that she regularly 
appropriated 50% of the earnings of prostitutes in return 
for furnishing them with a place of prostitution; and she 
apparently also challenges that evidence which related to 
the circumstances surrounding the raid of February 25, 
1961 The general thrust of appellant’s various claims 
of error is the contention that, in each instance, the 
evidence was prejudicially related to other crimes. 

Concededly, as a general proposition, evidence of other 
crimes is inadmissible. Laughlin v. United States, 67 U.S. 
App. D.C. 355, 92 F. 2d 506 (1937). This, however, is 
basically a rule of relevancy. Harper v. United States, 
99 U.S. App. D.C. 324, 239 F. 2d 945 (1956). ‘‘A funda- 
mental test of relevancy is whether the conclusion sought 
to be established is a probable inference from the offered 
fact.”? Guthrie v. United States, 92 U.S. App. D.C. 361, 
366, 207 F. 2d 19, 24 (1953). Logically, the fact that a 
person committed one offense is not proof by itself that 
he has committed another. However, evidence of other 
offenses is admissible just as is any other relevant fact 
or circumstance if it tends to establish any of the elements 
of the crimes charged. Bracey v. United States, 79 U.S. 
App. D.C. 23, 142 F. 2d 85 (1944). Similarly, prior as 
well as subsequent collateral offenses can be shown where 
they are constituent parts of a common scheme as they 


1See Appellant’s Brief, pp. 13-14. The testimony reproduced in appellant’s 
brief at the bottom of page 13 and the top of page 14 relates solely to the 
raid of February 25, 1961. Moreover, the testimony of Mr. Hasan and Mr. 
El-Gveri, referred to on page 14, relates solely to the raid conducted on that 
date. The argument in appellant’s brief, on the other hand, seems to be 
directed at the evidence concerning the raid of June 10, 1960. 
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were in this case, since under these circumstances, the 
probative value of the other offenses with respect to the 
offense charged is heightened. Brehm v. United States, 
90 U.S. App. D.C. 370, 196 F. 2d 769 (1952). Further, it 
is a settled principle that evidence of other offenses may 
be offered to establish motive or intent, especially where 
an act is admitted but its illegal purpose is denied. 
Harper v. United States, supra. The exceptions to the 
general rule of inadmissibility are so numerous that this 
Court has pointed out that it is difficult to determine which 
is more extensive, the doctrine or the acknowledged 
exceptions. Fairbanks v. United States, 96 U.S. App. D.C. 
345, 226 F. 2d 251 (1955). 

In determining whether evidence of other and collateral 
acts should be admitted under these exceptions to the 
general rule, the trial court is vested with discretion which 
should not be interfered with on appeal unless it mani- 
festly appears that the testimony has no bearing upon the 
question at issue. Moore v. United States, 150 U.S. 57, 60 
(1898) ; Eagles v. United States, 58 U.S. App. D.C. 122, 
95 BF. 2d 546 (1928). In Partridge v. United States, 39 


U.S. App. D.C. 571, 577 (1918), this Court said: 


‘In determining the often difficult boundary line of 
the exception to the rule, the trial court who hears 
all the witnesses and is familiar with all the circum- 
stances of the case is necessarily vested with certain 
discretion which ought not to be interfered with unless 
it manifestly appears that the testimony has no 
legitimate bearing upon the question at issue and is 
calculated to prejudice the accused in the minds of the 
jurors.”’ 


Certainly, the trial court did not abuse its discretion in this 
case, since all of the challenged evidence was relevant to 
the crimes charged and the appellant suffered no wrongful 
prejudice as a result of its admission at trial. 


9 


The Raid of June 10, 1960 


Evidence of the raid of June 10, 1960, was probative of 
the Mann Act violation which was alleged in count one of 
the indictment to have taken place on or about May 3, 1960. 
Miss Delarie testified that for a period of about one month 
which terminated on the day of the raid, she commuted 
nearly every day from Virginia to Washington to work 
for appellant as a prostitute. Proof by various witnesses 
that Miss Delarie was present at appellant’s premises on 
June 10th, and that these premises were then devoted to 
prostitution, was probative of a continuing illegal scheme 
and tended to establish that Miss Delarie’s interstate 
travel on May 3 was for the ‘‘purpose of prostitution,’’ an 
element of the offense charged in count one of the indict- 
ment? Bracey v. United States, supra; Smith v. United 
States, 86 U.S. App. D.C. 195, 180 F. 2d 775 (1950). 

In any event, appellant suffered no prejudice from the 
admission of this testimony since a verdict of acquittal 
was directed on count one. If it is now urged that the 
admission of this evidence was prejudicial to appellant 


in relationship to her trial on count four, the argument is 
also without merit, particularly since the evidence un- 
covered by the raid of June 10, 1960, was admissible even 
with respect to the offense charged in that count. The 
fact that appellant furnished premises for prostitution at 


2 Evidence of the fact and date of the raid was clearly necessary in proof 
of the offense charged. Miss Delarie could not recall dates, not even to the 
extent of differentiating months. Only by reference to the date of the raid 
and her testimony that she worked for appellant for about a month until the 
raid could it be established that her interstate travel on or about May 3, 
the date of the charge in count one of the indictment, was for the purpose 
of prostitution. Cf. Graul v. United States, 47 U-S. App. D.C. 543, 547-548 
(1918). 


3 Even if the evidence of the raid of June 10 were not related to count four, 
but only to count one, appellant cannot now complain. No motion to strike 
this evidence was ever made at trial; nor was any request made for an in- 
struction restraining the jury from considering it in their deliberations. The 
court, however, on its own motion, twice told the jury that it had disposed of 
count one and therefore, the jury was ‘‘.. . not to consider Count 1 in any 
way whatsoever’? and that it was “«, , . admonished to totally disregard 
Count 1 in [its] deliberations’? (Tr. 213, 219). 
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1412 Chapin Street in June, 1960 was obviously closely 
associated with the course of conduct condemned in count 
four, where it was alleged that she furnished premises 
for the same illegal purpose, at the same address, nine 
months later. Further, it is again difficult to understand 
appellant’s claim of prejudice since there was abundant 
other testimony, including her own frank admission on 
the stand, that she operated a house of prostitution at 
1412 Chapin Street on or about the very date alleged in 
count four of the indictment (Tr. 174). 


Prior Dealings in the Proceeds of Prostitution 


Appellant contends that testimony by Miss Delarie, Miss 
Kreutler and by herself, that she regularly appropriated 
50% of the earnings of her prostitutes in return for 
furnishing them with a place of prostitution, was 
erroneously admitted. It is argued that only evidence of 
the transaction with Miss Kreutler on February 25, 1961, 
the offense charged, should have been received at trial. 
Aside from the incongruity of appellant’s objection on 
appeal to her own statements at trial, it is clear that this 
evidence was properly admitted. Brehm v. United States, 
supra, is illustrative. In Brehm, a Congressman was 
prosecuted for soliciting an illegal campaign contribution 
from a clerk in his office, one Clara Soliday, in 1948. The 
Government was permitted to introduce testimony that 
similar contributions were made to the defendant by Mrs. 
Soliday each month during the years 1945, 1946 and 1947. 
The court wrote: 


One of the established exceptions to the rule which 
forbids evidence of other offenses is that such evidence 
may be admitted to establish a common scheme or 
purpose so associated that proof of one tends to prove 
the other, or if both are connected with a single 


4 On the question of remoteness, see Viereck v. United States, 78 U.S. App. 
D.C. 279, 139 F.2d 847 (1944) (nine years); Brehm v. United States, supra, 
(three years). 


5 Appellant offered this testimony on cross-cxamination. It was elicited 
without any objection by her counsel (Tr. 163). 
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purpose or in pursuance of a single object. We think 
that evidence concerning other contributions by Mrs. 
Soliday for the same purpose over the period of time 
immediately prior to the transaction alleged in the 
indictment was admissible under this rule. 90 U.S. 
App. D.C. at 372, 196 F. 2d at 770-771. 


The jury was entitled to be informed of appellant’s 
regular dealings in the proceeds of prostitution since in 
her case it constituted a method of doing business of long 
standing. This was clearly relevant to the illegal 
financial transaction alleged in count four. See also Fall 
v. United States, 60 U.S. App. D.C. 124, 49 F. 2d 506 (1931). 
Prior dealings in the proceeds of prostitution were 
especially relevant here, since appellant admitted receiving 
money from Miss Kreutler on the day charged in the 
indictment and denied only the illegal purpose of the 
transaction. Harper v. United States, supra. 


The Raid of February 25, 1961 


There is no doubt that evidence of the circumstances 
surrounding the raid of February 25, 1961 was admis- 
sible. February 25, 1961 was the date alleged in count 
four of the indictment; proof of the circumstances 
attendant to the raid on appellant’s premises that day 
was probative of two of the elements of the offense 
charged: (1) that Miss Kreutler was engaged in prostitu- 
tion, and (2) that appellant furnished her with a place for 
prostitution. 

Smith v. United States, 86 U.S. App. D.C. 195, 180 
F. 2d 775 (1950), is dispositive of any objection to this 
testimony. As disclosed by the joint appendix filed as 
part of the Government’s brief in that case, the facts there 
were almost identical to the facts here. The defendant, 
Maxie Smith, was indicted on eight counts of procuring. 
Two of her prostitutes testified that they and the defend- 
ant had arrangements of long standing whereby the 
defendant appropriated 50% of their earnings in return 
for furnishing them with a place for prostitution and 
male customers (J.A. 16, 22). A raid on the premises 
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was conducted on January 19, 1948, one of the dates 
alleged in the indictment (J.-A. 29). Testimony of the 
undressed condition of the persons found on the premises 
was introduced at trial (J.A. 29, 32-33). The Court of 
Appeals rejected the contention that this evidence was 
inflammatory and prejudicially introduced facts bearing 
on crimes not charged. The court stated: 


Evidence of conditions at appellant’s house (details 
omitted here) at the time of her arrest, which estab- 
lished the presence of the two women referred to in 
the indictment was competent and relevant in proof 
of an element of each offense, #.¢., their “‘engagement”’ 
in pros son 86 U.S. App. D.C. at 196, 180 F. 2d 
at 776. 


The evidence of the raid of February 25, 1961, proved 
similar elements of the crime charged in this case con- 
cerning appellant’s illegal exploitation of Miss Kreutler. 


IL 


The Trial Court's Instructions to the Jury Were 
Correct and Adequate 


Objections to the trial court’s instructions to the jury 
are raised on two grounds: first, it is claimed that the 
trial court failed to designate clearly the date of the 
offense alleged; second, it is urged that the trial court’s 
reference to that offense as ‘‘running a house of prostitu- 
tion’? requires reversal of the conviction. 

At the outset it should be noted that counsel for 
appellant submitted no written requests for instructions. 
When asked by the court whether he had proposed 
instructions, he offered only one oral request not now 
relevant.® 

Midway through his charge, the trial judge read count 
four of the indictment in its entirety to the jury (Tr. 213). 
The indictment clearly set forth the date of the offense, 
February 25, 1961. After the instructions were com- 


6 The oral request was for an instruction requiring the jury to elect between 
counts two and three against Clarke (Tr. 180). 
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pleted, counsel for appellant made no request that the date 
of the offense be further emphasized. He is barred from 
objecting now.’ Rule 30, Federal Rules of Criminal 
Procedure. 

Counsel did object at trial to the court’s reference to the 
offense charged as ‘running a house of prostitution’’ and 
that objection is revived on this appeal. This contention 
overlooks the fact that this offense is characterized as 
precisely that in the District of Columbia Code. Further- 
more, the court itemized and explained at length the 
elements of the crime charged and informed the jury that 
they must find all these elements beyond a reasonable 
doubt in order to find appellant guilty.’ 


CONCLUSION 


Wherefore, it is respectfully requested that the judgment 
of the District Court be affirmed. 


Davin C. AcHESON, 


United States Attorney. 


Frank Q. NEBEKER, 
Rosert A. Leverown, 
Assistant United States Attorneys. 


7 The argument to the jury by counsel for the government, made it quite 
clear that the narrow issue in dispute was the money transaction between 
Kreutler and appellant alleged to have taken place on February 25, 1961 
(Tr. 186-188). 

8 The elements of running a house of prostitution as recounted by the court 
were these: 

(1) That the defendant, Norma Wisnick, received money. 

(2) That such money was received solely in consideration of the furnishing 
of a place of prostitution. 

(3) That the money received by the defendant, Wisnick, was out of the 
proceeds or earnings of a female engaged in prostitution (Tr, 217-218). 
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JOINT APPENDIX 
[Filed March 28, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on December 22, 1960, Sworn in on J famaehy 
1961 
THE UNITED STATES OF AMERICA Criminal No. 230-61 
v. Grand Jury No. Original 


NORMA WISNICK Violation: 18 U.S.C, 2421 
CHARLES O. CLARKE (Knowingly transporting female 
in interstate commerce for im- 
moral purposes) 
(Knowingly transporting female 
within the District of Columbia 
for immoral purposes) | 
22 D.C.C. 2705 
(Inducing female to engage in 
prostitution) 
22 D.C.C. 2712 
(Taking earnings of female en- 
gaged in prostitution without 
consideration other than furnish- 
ing place of aa 


The Grand Jury charges: 

On or about May 3, 1960, within the District of Columbia, Norma 
Wisnick knowingly transported and caused to be transported in interstate 
commerce from the State of Virginiato the District of Columbia, Edna 
Delarie, for the purposes of prostitution, debauchery and other immoral 


purposes. 

* * 
FOURTH COUNT: 

On or about February 25, 1961, within the District of Columbia, 


Norma Wisnick knowingly did accept, receive, levy and appropriate $15.00 


in money from the proceeds and earnings of Margaret Kreutler, a female 
engaged in prostitution, without consideration other than the furnishing of 
a place of prostitution. l 

/s/ H. Oliver Gasch 


at Attorney of the United States in 
and for the District of Columbia 


2 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Monday, May 8, 1961 

The above-entitled matter came on for trial at 10:00 a.m. before 
the HONORABLE JOSEPH R. JACKSON, Judge, and a jury. 

* * * * * * * 

PROCEEDINGS 

THE DEPUTY CLERK: This is the case of the United States ver- 
sus Norma Wisnick and Charles O. Clarke. 

* * * * * 

BY MR, FLANNERY: 

Now, in substance, in the 1st count it is alleged that on or about 
May 3d, 1960, within the District of Columbia, that Norma Wisnick know- 
ingly transported and caused to be transported in interstate commerce, 
that is from the State of Virginia to the District of Columbia one Edna 
DeLarie for the purposes of prostitution, debauchery and other immoral 
purposes. 

* * * * * * * 

And, finally, in the fourth count of this indictment, the grand jury 
alleged that on or about February 25th, 1961, within the District of 
Columbia, that Norma Wisnick did knowingly accept, receive, levy and 
appropriate $15.00 in money from the proceeds and earnings of Margaret 
Kreutler, a female engaged in prostitution, without consideration other 
than the furnishing of a place for prostitution. 

In support of the averments in that count of the indictment the 
Government expects to prove to you beyond a reasonable doubt that on 
February 25th, 1961, the witness Margaret Kreutler engaged in acts of 


sexual intercourse with three different males and she received $10.00 


from each one of these men and that she gave half of that money -- that 


is, $15.00 -- to Norma Wisnick and the only consideration for this was 
the fact that Norma Wisnick furnished the place, that is, the house of 


prostitution, where Kreutler could engage in her illicit activity. 
ak * * * * * * 


EDNA DELARIE 
* * * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
* * * * * * * | 
Q. And did you ever work for her in the District of Columbia? 
A. Yes. 
10 Q. What type of work did you do for the defendant Wisnick? 
MR. GARBER: Your Honor, may we approach the bench? | 
THE COURT: You may. | 
AT THE BENCH: 

MR. GARBER: Your Honor, at this time I would object to: any 
testimony by this witness on any matters except those on the date alleged 
in the indictment, May 5th, 1960. I think anything else would be irrele- 
vant. I think the testimony should be confined to the charge that is alleged 
on that date. 

* * * * * * * 

MR. FLANNERY: Yes, I will confine it to the critical time, Your 
Honor. | 

* * * * * * * 

10-A Q. Now, calling your attention to the latter part of April, 1960, did 

there come a time when you made a certain telephone call? A. Yes. 

Q. To whom did you make the call? A. Norma Wisnick. : 

Q. And do you recall where she was living at that time ? A. Well, 
I called Chapin Street, yes. 

Q. And did you recognize her voice? A. Yes. 

Q. You had had previous telephone conversations with her, had you? 
A. Yes. 

Q. Now, what was the conversation that you had with oe at this 
time, in the latter part of April, 1960? 

MR. GARBER: I am going to object to anything unless it es to 
May 3rd, 1960. | 


THE COURT: Overruled. 

THE WITNESS: I just called her and asked her if I could go to 
work for her. 

BY MR. FLANNERY: 

Q. What did she say? A. Come down to see her. 


* * * * * * 


Q. What type work were you going to do? 
* * * * * 
A. I suppose, prostitution. 

Q. *** Now, then, as a result of that phone call, did there come a 
time when you came to the District of Columbia? A. Yes. 

Q. And where did you go? A. Chapin Street. 

Q. Do you recall the address on Chapin? A. Not offhand. 

Q. But it was in the District of Columbia, is that right? A. That's 
right. 

Q. When you went to that address on Chapin Street, whom did you 
see? A. Norma Wisnick. 

Q. The defendant Wisnick? A. That's right. 

Q. And do you recall the day, or the approximate day, that you 
came to the District of Columbia, as a result of that phone call, and saw 
Wisnick? A. It was the day of the phone call, or the day after; I can't 
remember. 

Q. Would you say it was the early part of May, 1960? 

* * * * * bd * 

Q@. Somewhere around there. All right. 

Now, then, when you saw Wisnick, did you have a conversation with 
her about your purpose in coming there? A. Yes. 

Q. And what was the substance of that conversation? A. ThatI 
start working within the next couple days. 

Q. And do what kind of work? A. Prostitution. 


Q. All right. And did you work out some type of a business arrange- 
ment with Wisnick? A. Yes. 


Q. What was that arrangement? A. Half and half. 
Q. Now can you explain that a little bit? Just take your time. 
13 A. Well, if it was $10.00, it would be $5.00 for her and $5.00 for me. 
Q. What would you charge $10.00 for doing? A. Going to bed. 
Q. Doing what? A. Having intercourse with a man. 
* * * * * * * 
Q. Now, then, how long did you work there; do you remember ? 
A. I don't know if I got through in June or July, or August, or something 
like that. 
Q. Something happened in June, 1960? : 
MR. GARBER: Your Honor, I'm going to object to all of this unless 
it relates to the date of May 30th, 1960. That is the charge. 
THE COURT: Overruled. 
Q. Did something happen in June, 1960? A. I don't know what the 
date was, but I got arrested, and I left. 
Q. All right, now, when you were arrested, were you in 1412 Chapin ? 


A. Yes. 
* * * * * * * 


Q. Do you recall seeing a young Vietnamese young man there that 


day? His name was Ky Van Tran. A. Yes. 

Q. Were you with him? A. Not at the time. 

Q. Had you been with him? A. No, not yet. 

* * * * * * * 

Q. Just answer yes or no. Did you make some business arrange- 
ments with him ? 

* * * 

THE WITNESS: Yes. 

BY MR. FLANNERY: 

Q. What was the business arrangement that you made with Ky Van 
Tran? A. Just goingto the room. 

Q. And do what? Go to bed. 


MR. FLANNERY: Now, would Your Honor bear with me a mom- 
ent, please ? 


I believe that’s all I have with this witness. 
* * * * * 
REDIRECT EXAMINATION 

BY MR. FLANNERY: 

* * * * * * * 

Q. Would you travel back and forth from Virginia to the District 
of Columbia during that month period? A. Yes. 

Q. And what was your mode of transportation? A. Cab. 

Q. Cab? A. Yes. 

Q. Would you pay for the cab with the money that she furnished ? 
A. Yes. 

* * * * 

RECROSS EXAMINATION 

BY MR. GARBER: 

Q. Now, Miss DeLarie, there came a time you lived on Chapin 
Street yourself; is that right? A. That's right. 

Q. And how long did you live there? A. A week, two weeks, three 
weeks -- I don't know. 

Q. That was before the arrest, is that correct? A. Yes. 

Q. IndJune? A. Yes. 

Q. And when you went to and from Miss Wisnick's house before 
that you used the services of a taxicab; is that correct? A. Yes. 

Q. And you called the cab yourself? A. Yes. 

*x * * * * * 

KY VAN TRAN 
a witness, called by the Government, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. FLANNERY: 
* * * 


30 Q. Yes; and do you remember in the month of June, 1960, that 
you went to a house on Chapin Street, Northwest? A. Yes, that's 
right. : 

* * * * * * 

Q. A woman let youin? A. Yes, that's right. 

Q. Do you see her here today? A. Yes. 

* * cd * * 

THE WITNESS: Yes (indicating). 

MR. FLANNERY: May the record indicate, Your Honor, that the 
witness pointed to the defendant Wisnick ? 

* * * * * * * 

MR. GARBER: Your Honor, I don't see the relevancy to = line 
of questions. | 

THE COURT: Well, you haven't made an objection but if it is an 
objection it's overruled. The witness may answer. 

* * * * * * * | 

Q. And then what; did you talk to the defendant? A. Yes. 

Q. What did you talk about? A. Well, I don't know. She showed 
me two women. 

* * * * * * * 

Q. Yes; and then what happened? A. Then I went to --I picked 
up one woman and went to the bedroom with the woman. 


Q. With the woman; yes. Do you see that woman you picked out 
here today? A. Yes, sir. | 

Q. Where is she? What color coat does she have on? A. ‘Red. 
(indicating.) 

MR, FLANNERY: A red coat. | 

May the record indicate, Your Honor, that the witness Tran pointed 


to the previous witness DeLarie ? 
* * * * 


MR. GARBER: Your Honor, may we approach the bench a mom- 


ent ? 

THE COURT: You may. 
AT THE BENCH: 

MR. GARBER: Your Honor, my objection goes to this: Mr. 
Flannery is interrogating this witness about some event on June 10th, 
1960. I see no count in the indictment referring to the date of June 10th. 

THE COURT: It was the date of her arrest, was it not? 

MR. FLANNERY: Yes; and the purpose of the question, Your 
Honor, is to demonstrate that DeLairie was there for the purpose of 
prostitution as alleged in the first count. 

THE COURT: That is the way I understood it. The objection is 
overruled. 

MR. GARBER: To save time, may I have a continuing objection to 
all of this testimony ? 

THE COURT: You may, with the same ruling. 


* * * * * * 


MARGARET MARIE KREUTL 
DIRECT EXAMINATION BY MR. FLANNERY: 

MR. GARBER: May we approach the bench a moment ? 
AT THE BENCH: 

MR. GARBER: Apparently Mr. Flannery is trying to establish an 
admission by testimony that this girl made certain statements in her 
presence, and she in some way adopted them as her own. I would object 
to any such testimony unless it is shown that the defendant Wisnick in 
some way assented to or acknowledged that what the witness had testified 
to was the truth. 

In other words, if she denied it in her presence then certainly her 
testimony would not be admissible as an admission. 

MR, FLANNERY: This is what happened: 

In the presence of Wisnick this witness Kreutler said Wisnick owed 
her $15.00 and Wisnick said "That's right, here is your $15.00," and 
handed the $15.00 over. 


* * * 

BY MR, FLANNERY: 

Q. When Wisnick was present, did you say anything about some 
money owing to you? A. No, they called Norma in and Mr. Blick said -- 


* * * * * * * 


SALAHEDDIN SALEM HASAN 


r |, DIRECT EXAMINATION BY MR. FLANNERY: 


Q. Why did you goto that room? A. I was to have sexual rela- 
tions there. 
Q. With this other woman who isn't here? A. Yes. 


* * * * * * * 


MOHAMMAD HUSSEIM EL-GVERI 
DIRECT EXAMINATI TON IN BY MR. FLANNERY: | 

Q. Something like that. All right. Now, had you been there 
before? A. I had been there before -- the day before. 

Q. The day before, you had been there? A. Yes. 

Q. Now, when you went there the day before, which would be the 
24th of February, who did you see when you went there? A. I saw the 
lady here (indicating). 2 

Q. You are pointing to whom now? To this lady at the table there, 
this woman, rather? A. Yes. 

MR. FLANNERY: May the record indicate he has pointed 'to the 
defendant Wisnick, Your Honor ? 

* * * * * * * 

Q. On that day, the 24th of February, 1961, did you have a conver- 
sation with the defendant Wisnick ? 


* * * * * * * 


Q. Did you have a conversation with her about the eaiee A. No. 

Q. About the money? A. No. 

Q. Well, then what happened? You did what? A. ThenI took one 
of the girls, and I paid her later. 

Q. Paid who later? A. The girl. 
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Q. What did you do with the girl? A. I had sexual intercourse 
with her. 

Q. Yes, all right, and then did you see this woman Wisnick when 
you left? A. Yes, she was in the house. 

Q. Did you have any talk with her? A. No. 

* * * * * a * 

Q. And the next day, on the 25th, tell the Court and jury what 
happened when you went there on the 25th? A. We came into the house 
and then my friend went with one of the girls into a room. 

Q. And when you came into the house, how many women did you 


see there? A. The same women. 


Q. The same women? A. Three. 
Q. Did you see her there, Wisnick? A. Uh-huh. 
Q. All right. And who was in charge of the place? A. Who was 


in charge ? 

Q. Uh-huh. A. I thought she was in charge. 

Q. Huh? A. I thought she wasincharge. 

Q. She was? A. Uh-huh. 

Q. Now, then, what happened there? You say your friend picked 
one girl; and what happened next? A. And then I stayed in the hall, 
standing there, and then the police came in. 

Q. All right. 

Now, Miss Kreutler, please stand. Did you see her there that day, 
on the 25th? A. Yes, sir. 

* * * * * 

DONALD J. LAWTON 
a witness, called by the Government, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 


* * * 
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Q. Now, Officer Lawton, were you so employed on June 10th, 1960? 
A. I was. | 

Q. On that date, around 9 p.m., did you have occasion to go with a 
group of fellow officers, to 1412 Chapin Street, Northwest? A. Yes, sir. 

Q. And what happened when you went there ? 

MR. GARBER: Your Honor, before he answers, may we approach 
the bench? 

THE COURT: You may. 

AT THE BENCH: 

MR. GARBER: Your Honor, at this time I would like to object to 
any testimony concerning June 10th of 1960, and that date does not con- 
cern any of the charges upon which the defendants are now being tried, 
and to save time I would ask that I have a continuing objection. ! 

THE COURT: I thought your former continuing objection applied 
to this. 


These objections are overruled, however, and you may mane a con- 


tinuing objection. 

MR. GARBER: It was only to that witness, Your Honor, as sto all 
matters of June 10th. 

THE COURT: All right. 

* * * * * * * 

Q. What happened after he knocked on the door? A. The door was 
opened part-way because there is a night latch and chain type of thing, 
and Rinaldi said, "I have a warrant for Norma Wisnick," and said he had 
a warrant for her arrest. | 

Q. Do you recognize Norma Wisnick here today? A. Yes. 

* * * * * * eet 

Q. Did she say anything? A. She was yelling, "The police, the 
police." : 
Q. Allright. And then what happened? A. We pushed the door in 
and got in and went into the premises, in the different rooms in the prem- 


ises. 
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Q. All right. What did you observe when you went in the premises? 
A. I went into the back bedroom where there was a girl named Edna 
DeLarie and a Chinese man named Ky Van Tran. 

* * * * * * * 

Q. All right. Now, then, what else did you observe there that 
evening? A. Well, we observed there was another girl there and there 
was Norma and there were two other fellows. 

Q. Now, then, did you also participate in a raid on the same place 
on a subsequent date, which would be February 25th, 1961? A. Yes. 

* * * * * * * 

Q. Now, then, did you see any other individuals there? A. Yes, 
there was a girl in the rear bedroom, known to us as Peggy Hewitt. 

Q. Was she with someone? A. She was with a gentleman -- his 
last name is Hasan. I can't pronounce his name. 

* * * * * * * 

MR. GARBER: The Government has rested. May we approach the 
bench? 

THE COURT: You may. 

MR. GARBER: The Government has rested its case. 

At this time, in reference to Count No. 1 of the indictment, which 
is the count charging Norma Wisnick with transporting or causing to be 
transported in interstate commerce Edna DeLarie for purposes of pros- 
titution: 

I move for judgment of acquittal on that count, on the following 


grounds: 
* * * * * * * 


Here we have a total lack of proof that the defendant in any way 


facilitated the means of transportation, and I think if we confine ourselves 
to the indictment which says May 3rd, 1960, the witness was not too 
clear whether it was in the early part of April or -- 


THE COURT: It was on or about. 
* * * * 
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THE COURT: I will grant your motion. Let the record show that 
with regard to Count 1 of the indictment, the Court grants the motion 
for directed verdict of not guilty for the defendant Wisnick. 


* * * * * 


DONALD J. LAWTON 


* * * 


DIRECT EXAMINATION 


BY MR. GARBER: 
Q. Private Lawton, I believe you have testified previously that on 


the 15th of February, 1961, you were present with Officers Rinaldi, 
Estrada and Jones in a raid on premises 1412 Chapin Street, Northwest, 
on that February 25th, 1961? A. That's correct, sir. i 

Q. And did you have in your possession at that time an arrest war- 
rant for defendant Norma Wisnick? A. Yes, sir. 

cd * * * * * 

THE COURT: Bring in the jury. 

(The jury returned to the courtroom.) 


* * * * * 


RS. NORMA WISNICK 


pe DIRECT EXAMINATION 


BY MR. GARBER: | 

Q. Now, directing your attention to February 25th, 1961, did you 
have an occasion to be in the office of Deputy Chief Roy Blick, Metropol- 
itan Police Department? A. Yes, I did. 

Q. And what time were you in that office? A. When he called me 
it must have been around five in the morning. | 

Q. And did you have a conversation in the office of Chief Blick in 
which Margaret Kreutler was present? A. She was in there, yes. 

Q. And what was that conversation about? A. Mr. Blick called 
me in and he asked me, he said, "Margaret said you have $15.00 of her 
money," and I told him yes, that she had given me $15.00 when she came 
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in to hold for her, and he said, 'Do you mind giving it to her?" And I 
said "No, I don't", and I gave her a $10.00 and $5.00 although the F.B.I. 
man states that he asked me if I had $15.00 of her money from prostitu- 
tion, and I did not, and there was no mention of that. 

* * * * * * * 

Q. Now, was that $15.00 which you turned over to her in front of 
Deputy Chief Blick, money which you were holding for her from the pro- 
ceeds and earnings of prostitution? A. No, it wasn't. 

* * * * * * 

CROSS EXAMINATION 

BY MR, FLANNERY: 

Q. Now, you have been convicted, have you not, namely, of vagrancy 
and prostitution, in 1954? A. Yes. 

Q. Furthermore, in 1957, August of 1957, you were convicted of 
operating a disorderly house at 1412 Chapin Street, Northwest; isn't that 
right? A. If you have the record. I don't remember the dates or any- 


thing, but I was convicted, and I paid a fine. 


Q. And again you were convicted of operating a disorderly house -- 
that is, a house of prostitution -- in June of 1960; isn't that right ? A. Yes. 

* * * * * * * 

BY MR. FLANNERY: 

Q. Now, on February 25th, 1961, your place was raided again? 

A. Yes. 

Q. And Kreutler had been working for you that day, hadn't she? 
A. Not that day. 

Q. Well, she was there, wasn't she? A. She was there but the 
first time the men come in, the three men come in and one man went in 
the room with Peggy, and then the cops busted the door in and she 
hadn't seen anybody that day. 

Q. Asa matter of fact, she filled three dates, hadn't she? A. Not 


that day. 
* 
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Q. Now, on February 25th, 1961, you had $15.00 belonging to her, 
did you not? A. That's right. 

Q. And that $15.00 was money which she had earned as a prosti- 
tute in your place of business? A. Not in my place. 

Q@. Where had she? A. When she came in that evening she gave 


it to me to hold for her. 
* * * * * * * 


MR. GARBER: The only request that I would make, as far as in- 


structions are concerned, Your Honor, would be along the same lines 


that I made in my motion at the bench, that the jury in bringing m a ver- 


dict -- 

THE COURT: You are not going to have the jury try to pass ona 
matter of law, are you? 

MR. GARBER: No, merely determine whether or not as tar as the 
defendant Clarke is concerned as the second, third or fourth count, but 
not both. | 

That would be the same motion I made at the bench. 

THE COURT: I don't see what your motions have to do oe the is- 
sues as they are defined. | 

MR. GARBER: I am just renewing this request for the record. 

THE COURT: Well, denied. | 


* * * * * * * 


OPENING ARGUMENT FOR THE GOVERNMENT : 

* * * * * * * 

BY MR. FLANNERY: 

You may recall when this case started there was a Counts in the in- 
dictment charging the defendant Wisnick with transporting or causing to 
be transported from the State of Virginia to the District of Columbia 
Edna DeLarie. Well, that count won't be before you for your considera- 
tion. It was taken care of by the Court, and the only counts you will have 
to consider are the three counts which I will briefly outline for you now: 


* * * * * * * 
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Now, then, that brings us down to the remaining count in the in- 
dictment and at this point that is the only count on which the defendant 
Wisnick now stands charged, and this count, the remaining one, charges 
that on or about February 25th, 1961, within the District of Columbia, 
that Norma Wisnick knowingly did accept, levy and appropriate $15.00 in 
money from the proceeds and earnings from Margaret Kreutler, a fe- 
male engaged in prostitution, without consideration other than the furn- 
ishing of a place for prostitution. 

You heard the testimony of Margaret Kreutler in that regard. She 
testified that she did go to work for Norma Wisnick as a prostitute the 
first night she went there, February 15th, 1961. 

As a matter of fact, it's rather amazing in this case that the defend- 

ant Wisnick quite calmly and blandly took the stand and said yes, she 
did operate a house of prostitution, which is somewhat surprising, and 
she, however, very clearly seems to want to veer away from the allega- 
tions in the indictment admitting that she operated a house of prostitution 
and admitting that Kreutler did work for her during the period of Febru- 
ary 10th, I believe she said, or February 11, 1961, to February 25th, 
1961. 

She nevertheless seems to take the position that as far as this 
$15.00 is concerned, she didn't accept that from Kreutler, that she might 
have done a lot of other things but she didn't do this as alleged in the re- 
maining count in the indictment. 

* * * * * 

JUDGE'S CHARGE 

THE COURT: Now, ladies and gentlemen of the jury, all of the evi- 
dence here must be very fresh in your minds. You have heard the state- 
ments and the arguments of counsel and it now will become your duty to 


determine whether or not the defendants or each of them is guilty as 
charged. 
Before discussing the charges against the defendants in detail, I 


will summarize for you the general principles of law that must govern 
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you and guide you in determining the issues here. 

It is your function and duty to determine issues of fact. It is my 
duty to instruct you as to the principles of law governing the case. You 
are bound and obligated to follow the instructions of the Court as to the 
law and to take the law from the Court. On the other hand, you are the 
sole judges of the facts, and you must determine the facts for yourself 
solely upon the evidence presented at this trial. 

The fact that a defendant has been charged with a crime and has 
been indicted is not to be taken as an indication of guilt. Its sole purpose 
is to bring a defendant before the Court. It is merely the machinery, the 
procedure provided by law for placing a defendant on trial. | 

Every defendant in a criminal case is presumed to be innocent, 
and that presumption attaches to a defendant throughout the entire trial. 

The burden of proof is on the Government to prove the defendant 
guilty beyond a reasonable doubt; and unless the Government sustains 
that burden and proves beyond a reasonable doubt that each defendant has 


committed the crime or crimes with which he or she is charged, 'the jury 


must find each of the defendants not guilty. 

Proof beyond a reasonable doubt, however, does not mean proof 
beyond all doubt whatsoever. It means proof to a moral certainty and not 
proof to a mathematical or absolute certainty. 

By a reasonable doubt, as the term implies, is meant a doubt based 
on reason, a doubt for which you can give a reason to yourself, and not 
just any whimsical speculation or capricious conjecture. It means a 
doubt which is substantial and not merely shadowy. Neither does it mean 
a doubt born of reluctance on the part of a juror to perform an unpleas- 
ant duty, or a doubt arising out of sympathy for a defendant, or out of any- 
thing other than a candid consideration of all the evidence presented. 

Proof beyond a reasonable doubt simply means that, if after an 
impartial comparison and consideration of all the evidence in the case 
you can say to yourself you are not satisfied with the defendant's guilt, 
then you have a reasonable doubt. 
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On the other hand, however, if, after such an impartial comparison 


and consideration of all the evidence you can truthfully and candidly 


say to yourself that you have an abiding conviction of a defendant's guilt, 
you have no reasonable doubt. 

In determining whether the Government has established the charges 
against the defendants beyond a reasonable doubt, you will consider and 
weigh the testimony of all witnesses who have testified here and all the 
circumstances concerning which testimony has been introduced. 

You are the sole judges of the credibility of witnesses. In other 
words, you and you alone are to determine whether to believe any wit- 
ness and the extent to which any witness should be credited. And in 
reaching a conclusion as to the credibility of any witness and in weighing 
the testimony of any witness, you are to take into consideration the wit- 
ness' manner of testifying, whether the witness impresses you as a 
truth-telling individual, whether the witness impresses you as having an 
accurate memory and recollection, and whether the witness has any in- 
terest in the case‘and its outcome. All of those matters, as well as any 
other factors that'appear to you as having a bearing on this case, you 
may consider and weigh in determining what witnesses to believe and the 
extent to which you credit them. 

If you find that any witness wilfully testified falsely as to any ma- 
terial fact concerning which the witness could not possibly have been 

mistaken, you are then at liberty, if you deem it wise to do so, to dis- 
regard the entire 'testimony of that witness or any part thereof. 

The testimony of one witness whom you may find to be entitled to 
full credit is sufficient for the proof of any fact and can justify a verdict 
in accordance with such testimony even if a number of witnesses have 
testified to the contrary. 

Ladies and gentlemen, bear this in mind, you will make a definite 
contribution to efficient judicial administration if you arrive at a just and 
proper verdict in'this case. To that end the Court reminds you, that in 
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your deliberations in the jury room your purpose should not be to sup- 


port your own opinion, but to ascertain and declare the truth. 

In Courts, as well as in everyday affairs of life, there are two 
types of evidence, known as direct evidence and circumstantial or indir- 
ect evidence. | 

Direct evidence, for example, is evidence of a witness himself as 
to what he saw or heard as an eye-witness to the crime under inquiry. 

Indirect evidence is supplied by testimony of facts and circum- 
stances which tend to show that the offense under inquiry has been com- 
mitted and by whom it was committed. In other words, it is evidence 

which is composed of proved facts which raise a logical inference as 
to the existence of the fact at issue in a particular case. | 

Both kinds of evidence, direct and indirect, have been menaced 
here. Both kinds of evidence are equally entitled to your consideration. 
Sometimes a jury may be more convinced by indirect or circumstantial 
evidence than by direct evidence. If the circumstantial evidence is suf- 
ficiently strong, it may be as convincing as direct evidence, because 
circumstances speak for themselves, and if they are strong enough may 
lead to a definite conclusion. But the rule of law is, that whether the 
evidence be direct or circumstantial or a combination thereof, before 
there may be a conviction by a jury you must find that the evidence adds 
up to proof beyond a reasonable doubt. : 

It is the duty of attorneys on each side of a case to object when the 
other side offers testimony or other evidence which counsel believes is 
not properly admissible. When the Court has sustained an objection to 
a question the jury are to disregard the question and may draw no infer- 
ence from the wording of it or speculate as to what the witness would 
have said if permitted to answer. | 

Upon allowing testimony or other evidence to be introduced over 
the objection of counsel, the Court does not indicate any opinion as to 


the weight or effect of such evidence. As stated before, the jurors are 
| 
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212 the sole judges of the credibility of all witnesses and the weight and 
effect of all evidence. 

The arguments of counsel here are entitled to your most careful 
consideration so far as you find them logical and reasonable. You are 
to remember, however, that the lawyers are advocates of their respec- 
tive sides and what they say does not constitute evidence. 

You should not let sympathy or prejudice enter into your delibera- 
tions or into your verdict. Bear in mind, you are a fact-finding body, 
and that you are bound and obligated to apply the law as given you by the 
Court to the facts as you determine them. 

Impartiality is expected of you just as it is of me. Every defend- 
ant is entitled to a fair and impartial trial uninfluenced by passion, pre- 
judice or any other emotion. 

We now come to the law as it applies to this case. 

I will read the indictment to you, omitting, of course, Count 1, 
which has been disposed of. You are to pay no attention to that. You are 
to consider the 2d Count, the 3d Count and the 4th Count. 

2d Count. 

"On or about February 15, 1961, within the District of Columbia, 
Charles O. Clarke knowingly transported Margaret Kreutler within the 
District of Columbia for the purposes of prostitution, debauchery and 

other immoral purposes." 

3d Count. 

"On or about February 15, 1961, within the District of Columbia, 


Charles O. Clarke did place and cause and procure the placing of a fe- 


male, Margaret Kreutler, in the charge and custody of Norma Wisnick 
in a house of prostitution with intent that she, the said Margaret Kreutler, 
engage in prostitution.” 

Count 4. 

"On or about February 25, 1961, within the District of Columbia, 
Norma Wisnick knowingly did accept, receive, levy and appropriate 
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$15.00 in money from the proceeds and earnings of Margaret Kreutler, 
a female engaged in prostitution, without consideration other = the 
furnishing of a place for prostitution.” : 

You will notice, as I have just told you, in reading the indictment I 
have omitted any reference to Count 1. The Court has seen fit to dispose 
of that Count during the course of the trial and, therefore, you are not to 


consider Count 1 in any way whatsoever. In your deliberations in this 


case, you are admonished by the Court to disregard Count 1 in this in- 


dictment and pay no attention to it. 
Ladies and gentlemen, the defendant Charles O. Clarke is charged 
in Count 2 with the violation of the so-called White Slave Trattie Act, 
or as it is also known, the Mann Act. | 

The pertinent parts of this statute reads as follows; and they are 
brief and simple. 

"Whoever knowingly transports in the District of Columbia any 
woman or girl for the purpose of prostitution or debauchery or for any 
other immoral purpose, or with the intent and purpose to induce, entice 
or compel such a woman or girl to become a prostitute or to give herself 
up to debauchery, or to engage in any other immoral practice shall be 
punished as the statute provides.” 

The essential elements of the offense in that statute consist of 
knowingly transporting a woman or girl from one place in the District of 
Columbia to another place in the District of Columbia for the purpose of 
prostitution or debauchery, or for any other immoral acts. By the words, 
"any other immoral purpose" is meant any other form of sexual immor- 
ality. The immoral purpose does not have to be indulged in for money. 
The transportation does not have to be against the woman's will. Even 
if the woman voluntarily permits herself to be transported with her own 
consent for an immoral purpose, the person who transports her for that 
purpose, and has at the time of the transportation or prior thereto an 
intent or purpose that the woman whom he is transporting should become 

215 a prostitute, or should give herself up to debauchery, or should engage 
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in any other immoral purpose, such a person is guilty of the violation of 
that act. 

If you find that defendant Charles O. Clarke transported Margaret 
Kreutler, as charged in Count 2 of the indictment, within the District of 
Columbia, and at the time he had the purpose and intent that she should 
engage in prostitution or engage in any other immoral purpose, and the 


transportation was for one of those purposes, you may find the defendant 
guilty as charged in Count. 2. 

Either one of those two purposes is sufficient to justify a verdict 
of guilty, that is, either the intent to have the transported woman engage 
in prostitution, or the intent that she engage in any other immoral activ- 
ity. 

Of course, members of the jury, if you should find that the Govern- 
ment has failed to'!prove beyond a reasonable doubt the essential elements 
as I have just defined to you, you should find the defendant Clarke not 
guilty of Count 2. 

In Count 3 the defendant Clarke is charged with the offense some- 
times called "pandering". 

The pertinent parts of Title 22, Section 2705, of the District of 
Columbia Code reads as follows: 

"Any person who within the District of Columbia shall place or 
cause, induce, procure or compel the placing of any female in the charge 
or custody of any other person, or in a house of prostitution, with intent 
that she shall engage in prostitution shall be punished as the statute pro- 
vides." 

The words of the statute clearly define the elements of the crime. 
In other words, if you find that the defendant Charles O. Clarke, as 
charged in Count 3, did place and cause, or procure the placing of 
Margaret Kreutler in the charge and custody of Norma Wisnick in a 
house of prostitution, and that the defendant had at that time the intent 
that Margaret Kreutler engage in prostitution, you may find the defendant 
Clarke guilty of this charge as charged in Count 3. 
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On the other hand, if you find the Government has failed to prove 
beyond a reasonable doubt the essential elements of that offense, you 
must find the defendant Clarke not guilty as to Count 3. | 

You will note, members of the jury, that intent is an essential 
element of the crimes charged in Counts 2 and 3. I shall now instruct 
you in that regard. 

When you do a thing on purpose you do that which you intend to do. 
The intent that a person has in doing a certain act is to be determined by 
his acts and by his words at the time he commits the acts and preceding 

that time. No man can read the secrets of the human mind, and in 
the administration of justice men must determine the intent one has 
from his words and acts as disclosed by the evidence in the case. A sane 
person is presumed to intend that which he or she in fact does. : 

The jury may infer the intent that a person has from the circum- 
stances of the case as disclosed by the evidence. 

Count 4 of this indictment charges the defendant Norma Wisnick 
with the offense of running a home of prostitution. | 

The pertinent part of Title 22, Section 2712, of the District of 
Columbia Code is as follows: | 


"Any person who within the District of Columbia knowingly shall 


accept, receive, levy or appropriate any money or other valuable thing 
without consideration other than the furnishing of a place for prostitution 
from the proceeds or earnings of any female shall be punished as the law 
provides." | 

The essential elements of that offense, which must be established 
by the Government beyond a reasonable doubt, are: | 

(1) That the defendant Norma Wisnick received money. 

(2) That such money was received solely in consideration of the 
furnishing of a place for prostitution. | 

(3) That the money received by the defendant Wisnick was Pat of 
the proceeds or earnings of the female in prostitution. | 
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The ist element of that offense, that the defendant Norma Wisnick 
received money is self-explanatory. The amount of money received is 
immaterial. 

The 2d element, that such money received by the defendant was 
received solely in consideration of a furnishing of a place of prostitution 
is self-explanatory. 

The 3d element, that the money received by the defendart was out 
of proceeds or earnings of a female engaged in prostitution, it is not 
necessary that you find the female actually earned the money by engaging 
in sexual intercourse, but merely that the Government proved the money 
received by the defendant Wisnick was paid by Margaret Kreutler as a 
consideration for prostitution. 

In order for you to find the defendant Norma Wisnick guilty of run- 
ning a home of prostitution under Count 4, you must find that the Govern- 
ment has. proved beyond a reasonable doubt the aforementioned elements 
of that particular crime. 

Should you find the Government has not carried this burden of proof 
beyond a reasonable doubt, you must find the defendant not guilty. 

Evidence of a defendant's previous conviction of a crime is to be 
considered by you only insofar as it affects the credibility of the defend- 
ant as a witness and must not be considered as any evidence of guilt of 
the offense with which the defendant is now on trial. 

Finally, members of the jury, you will consider this case in the 
light of instructions I have just given you and use the same practical ap- 
proach, the same ordinary common sense, the same intelligence that you 
would employ in determining any other important matter you have occas- 
ion to decide in the course of your everyday experiences. 

Your verdict in this case may be guilty or not guilty as to each de- 


fendant on each count of the indictment in which he or she is charged. 


And, as I have previously instructed you, ladies and gentlemen, you 
are admonished to totally disregard Count 1 in your deliberations. You 
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will have for your consideration only Counts 2, 3 and 4. 

And, of course, you know your verdict must be unanimous. | 

Will counsel approach the bench, please. 

* * * * * * * | 

MR. GARBER: I renew that exception, Your Honor. And then 
there is something else. In charging the jury as to Count 4 of the indict - 
ment, which is the receiving of the money count, Your Honor mentioned 
that this was a charge involving running a house of prostitution. Now the 
defendant is not charged with running a house of prostitution in this in- 
dictment. She was merely charged with receiving this money, and the 
jury may be confused into thinking this, if they find -- | 

THE COURT: I fail to see how she could fail to have a Rouse of 
prostitution when she takes money from a prostitute merely by furnish- 
ing a room for it. You can make any objection you want. , 

MR. GARBER: I except to it because I don't see that the charge 
is running a house of prostitution. It is immaterial whether she was 
running a house of prostitution or not as far as Count 4 is concerned: 


The jury may be led to believe that if they find she was running a house 


of prostitution they could convict her. 

* * * * 

THE COURT: Bring in the jury. 

Take the verdict, Mr. Clerk. 

THE DEPUTY CLERK: Will the Foreman please rise? 

Mr. Foreman, has the jury agreed upon a verdict ? 

JUROR NO. 6: We have. 

THE DEPUTY CLERK: What say you as to the defendant Charles 
O. Clarke on Count 2 of the indictment ? | 

JUROR NO. 6: Guilty. | 

THE DEPUTY CLERK: What say you as to the defendant Charles 
O. Clarke on Count 3 of the indictment ? 

JUROR NO. 6: Guilty. 
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223 THE DEPUTY CLERK: What say you as to the defendant Norma 
Wisnick on Count 4 of the indictment ? 
JUROR NO. 6: Guilty. 


THE DEPUTY CLERK: Members of the Jury, your foreman says 
that you find the defendant Charles O. Clarke guilty on Counts 2, and 3, 
of the Indictment.: He also says that you find the defendant Norma 
Wisnick guilty on Count 4 of the Indictment; and this is your verdict so 
say you each and all. 


(The Jurors responded in the affirmative.) 
* * * * * 


